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I 

Employment Division v. Smith 

--
t 

. - - -; : -

• El#ploy"'"" Dwlllon, Dtpart,Mnt of H11"""' Rnolll'Ca of Orqo11 v. S1nitlt, 
494 U.S. 872 (1990),. is a Unit~ Sta,tes Supreme Court case that determined that the 
state could deny unemp~yment benefits to a person fired for violating a )'tare 
prohibition on the use of igygte. even thou1h the use of the dn,g was pan. of a 
rclip,us ritual. Althouah states have the power to accommodate otherwise illegal 
acts done in punuit of reliaious beliefs. they are not required to do so. 
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[edit] Fads 

Alhd Smhb and Galen Black were members of the Nativ~ American Churs;h and 
CCM• .1rl«a at• private drug l]habilitatjon cJinic. They were both ti~ because they hid 
iqelled PffOll. a powertul entheogcn. u part of their religious ceremonies as members 
oflbe Nldve American Church. At that time intentional possession of peyote was a crime 
under Oreaorl law wkbout an afflnnative dofmsc; for religious use. The counselon filed a 
claim for uaemployment compensation with the state, which was denied because the 
mson for tbeir ditmissal wu deemed work~ed "mi900nduct. ~ 'f1!c 2femu G9un of 
A,mpt, mll'lld that rulina. holding that denying them unanployment benefits for their 
ielip,us me of peyote violated their right to exercise their religion. The Oregon Supreme 
~ qreed, although it relied not on the fact that peyote use was a crime but on the fact 
chit the ltlte'1 justification for withholding the bcnetitt-prescrving the "financial 
~ of the workers' coml'fflAlion fund-was outweighed by the burden imposed on 
Smllb._ ad aw, exercise of their religion. The state appealed to the U.S. Supreme 
Court. ap1n arau1nJ tbat denying the unemployment benefits was proper because using 
peyote WU a crime. 

The U.S. Supreme Court left the Oregon Supreme Court's judgment against the 
dillJwded employees. and l'dW'lled tho case to the Oregon courts to detcnnine whether 
or not IICl'llMlllll U90 of Ulepl dru,s violated Oregon's state drug laws (485 U.S. 660 
(1981)). On ranand, the Oregon Supreme Court concluded that while Oregon drug law 
prohibiled tbc consumption .of ilJcgaJ drugs for sacramental ,eligious uses, this 
piolu"bitioa violated the he exercise clause. The case returned to the U.S. Supreme Court 
la 1bll new po,wrc. The ,tate asked the U.S. SupMme Court to review this second 
decltioft of the Orqon Supreme Cow\ and it agreed to do so. In earlier n,lings. the Court 
hid deliberated that tho government could not condition ICCCSS to unemployment 
luunnce « other benefits on an individual-. willingness to give up conduct required by 
their rolipon .. However. Ibo Supreme Court did not find that this principle also applied 
when tho conduct in question is justifiably prohibited by law. For the first time in an 
unemployment compensation cue, the Court found against the believer and for the state. 

Of pldlcullr lmpot1ance was tho fact that the (mp law was not directed ,t the Native 
Americlnl' relipous practice ,peciflcally; thus, it was deemed C0!1stitutional when 
applied to all citizeol: . 

•k la• permllliblo readiq of the (free exercise clausc] ••. to say that if prohibiting the 
IUICito of relip,e it not the objoct of the '[law) but merely the incidental effect of a 
...,.Uy applicable and otherwiae valid provision, tho First Amendment has not been 
uflrnded •••• To make en ind.ividual11 obliptic,n to obey .such a 1,w contingent upon the 
laW't oolDcidence with his religious beliefs, except where tho State•s interest is 
'oolnpellint • permitting ~ by virtue of his beliefs. 'to become a l•w unto himself,' 
contrldicts both oonatitutional tradition and common sensc.1 To adopt a true 'compelling 
lDlawt' ,equinment for laws Chat affect reUgious practice would lead towards anarchy." 
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Note 1be cue ft.tU name: "Employment Division, Orogon Department of Human 
RelouN:el v. Smith". 

IISUSI Majority opinion 

The ,flllliority opinion wa dolivered by Jllsdco Scalia. The First Amendment forbids 
a,.,vemment ft-om pn,hibitina the ~free exercise" of teligion. This means, of course, that 
pamnent may not regulate beliefs u such, ,either by compcll'ing certain beliefs or 
fbdjddin,s diem. Reliaio• belief ftequendy ontai.1$ the porfonnance of physical acts­
...-.1m1 for wonhip, eonaumption ofb~ and wine, ~inirig from certain foods or 
behaviors. Government could no more ban the performance of these physical acts when 
-....., in for reli&iou reasons than it could ban the religious beliefs that compel those 
doat in the tint. place. "It would doubtless be unconstitutional, for example, to ban the 
eatting ofRlbaes that are to be used for worship purposes or to_ prohibit bowing down 
befGn••golden cal£• - . 

. - -

llut ~'s ban on the possession of pcyoteJsnot a law.~fically aimed at a physical 
~- •ppd in for a religious reason. Rather, ifk-a 1aw thai applies to everyone who 
IBilht pollt:sl poyote. for wtudcvcrr-.n-:& "neJ1tral :law of .gmeral appJicabiliiy,,• in -

-_ ~ Court's phrasing. Tbe Cowt dlaractc~ Smitb's and Blade's argument_ as an attempt 
_ . -~ 1a··ua lheir teliaious motivation k(.use-peyote in order to Jtlace.jhemselves beyond the 

ftlldl ~of Oreaon'• neutral. S-era!IY ~licablc ban on tho- possession 1>f peyote. Tbe 
·Cot.at bekl tbat the First Amcp~s protection of thee ,,.&,,e ex~isc!l of .re1igion does­
not llllow-a pettop to ~ =• rolfgious motivttfoo as a teaSOll-not to obey sue~ geoerally -

. 1IP,Plicable 1&ws. .. To permit this·wollld be to_make the J)l'Ofessed doctrines .of religio!,,IS 
·-ww1QPll'ior to the =law of the land. and in ~ffect to permit every citizen to become a , 
· 1aw aato hhnNlf • -nius, the Court had held that rcUgiou., beliefs did not e'lcuse people 
-tiVIQ cxmtplying wilb laws forbidding polygamy, child labor laws. Sunday closing laws'° __ 
laws teguaring cidma to register for Selecttu SeQ'jQ. and laws requiring the payment 

orfi9si4! SrPm ~ 
-By COidnit, the·ANI in whidl 1he Court had allowed a religious motivation to exempf a . 
peraon tiom •~• generally applicable law involved the assertion of both the right of · 
fi'ee eurciN along ·with ·somo other right. Thus, religious publishers are exempt from a 
law nqulriDa them to obtain • Hcoosc if that license may be denied to any_ publisher the 
p1t1r'DIIICIDt ·doau ~ous. The aovemmcnt may ·not tax .roligio~s solicitors. ~ 
,owrnmeot •Y not require the ~h to send their_ chUdmi to $Chool because their 
Nlip,D dcmandf olhenvite, .and Amith ~ts, Uke al~~-~..nts,. bav~ ~e 6:sht to :dire~t 
1lle --1ioa of tbeit children. Because -S- _and,-Black 

0
wcro· not asserting a 'hybrid 

riaM, they could not olun -a teli&ious ·u.emptiOJt under the . First Amendment from 
Oreflon't bm on peyote. - . . - - . _ -· " - . " - _ 

- - - '· 

In lht ~ ·sm:itb and Btack-argued' that at the vccy toast, tbe Court sh®ld only 
uphold (baon'I bin on· peyote a appiicd to them if Oregon '1ad •. &SUllp;Uina int!mt in 
prohJbldas their Nllput ._ of peyote. The Court had, after ..U. 1nv'1idated '.lhre:~ o.ther 
unemp10)'ffllid compensation reltrictiom under this swidard. But.those other restnctions 
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. . . d 1· zed . ~ ,cumstanees,. such as when 
dlc,1 Ml NqUlred. ~ ::.,::-:t :-:.. ClwbO Cffllld no.;. fo~ _reli~S 
ww Jloymlld ~ --_. . _· . has in pJace 8 system of md1,v1duahi.ed 
-:-•• ~ -on -~ d: !,S:.:W-the slate to refuse to extend that system to 
ocm1tdeatl08. tbe cooatitUUOD . . ll"· . -•Clftft 
CMel of religious hlrdlbiP without a compe tog,~.. . 

. . - . . . . . NP me other unemployment cases tho ~n htd ~~ided and 
BIil 1111 ditttcmce =- that <>reaon~ ban on ,peyote, app~ied to everyone equaUy­
Smidt'I 111d 8-" . . •- . ror·. · :-.a• . • dualized consideration of the reasons a person iaolller~.itJDldeDOflMMll1 

_ _ naal'II ' ·· - · _ 

miglawaat toUIC peyote. 

1be •compelllQa ac,vemment ~ ~ :•re~•n!· seems benign. because it 
" it familiar tiom Giber &olds. But using it IS the standard mat ,n~ cbe met 

bcfin die pemmera may a«i0nl different tree1ment on lhe basit of race, 
-. .._., Palmore v. Sidoti. or before th~ ~ment ~_ay ;regulate . ~ 
«lllllft of SIS nr, see, e.g., ~ ~ommum~10N o~ ~•fo1Dt3 v •. FCC, ~s 
IIOl aOIMJlelY comparable to usmg it for the IN!J)05e asserted hem. W~at u 
'produces ... other flelds-- equality of-~&,_~ -an_ Ul]R$U1Cte<! 
t1ow of COlllcndins spceab.- • COJ\sdlu~ n~; wbat_.!t woofd p~uce -
1-e - a privlle right 1o ipore _.-ally applicable laws - -is a consutunmw , , .. ..., . . 

'l'he-·Supnlne Out bas sharply limited_ scrutiny of inddcntal burdens -in the aJntexr or 
Ill ae•al Nli&klll- If it permitted a wide~ tt·would be quite easy for cidzens to 
_. ....,._., •Di1ary scvice, child ~ laws, drug laws. minunum ~ge !a,v~ 
lliPII cnelt)' Jaw,. and ~ioation Jaws~ - -

btlur1ba inteqat die P-mt Amendment to .require lhe exemption that Smith and Blast • 
....., a. Comi eacourapd them to seek .. R:dress in die. lc.gislature·. lt ~e<l that -~ 

. AriloM, Colonlck\ ad New Me,xico already specUicalty exempted rcligioUS-1Jse$ from 
dleir odlclwilO ....U, epplielble peyote bans. "Just as a society thai-t,,cJicves iJ"J the 
aopti~ iacAediotl flCCGrded to tbe•pn,ss by the First Ameadmcnt is likely 10 -.act Im 
1h11 lflimlltivo1y foaer tho diaetnillltian _· of 1be printed woJd, so afso_c& SQOiety ,that 
belicwa in die nepdve protection ~ 'to teligious. 'beli,fCID• be .• ted ~ to be -
IOticslluu of ~ value in ha .legislation ·.·• ;~11.•• To-itJei~ · n:quiring -claims for 
relpou1 ~ to be 'Yeded_ t!9rouab !fie .Jeptlati~.~~• tniabt ·Jim ~ popuJar 
~ 

7
• • ~ But~~-~ -~~ _tl.d -•~ ~ --~ · pr.e~cnble to the = cby 1hlit would reealt fJOlll • IYIQd'-m wtddl each eonsc1enue ts a law unto . 

lecUO Coneu.rrin1 opinion 

5 



motiwired adioll u well u pure belief. She pointed out, however, that even ~ ~-<:"U~ 
ftCIUlrll law ofpneral applicability impoacs a burden on a person's exercise ofrchg,o~ 1f 
da law pn,veat1 .IOIIIOOtle &om enpging in religiously motivated conduct or requ1res 
IOIIMJQIII m enpp hi conduct forbidden by h,j~ or her religion. The Flrst A~ment has 
10 ftllCh both law, 'Chit exp1a1ly tarp rehgton as woU u . generally apphcable _laws; 
~ die law would releptc the co.nstitutional protection of the free exerctse of 
n,lipJa to ._ .,._ level of minimum scrutiny that the Egual P.rotection Clause already 
pvvldes,• 

HowlWti the Fiat Amendment hedoms are not absolute; the law tolerates burdens on , . d the he exercile of mligion that serve a compelling govemmtntal mterest an are 
1llft'OWly tailored to meet that interest. "'The ,compelling interest test effectuates the First 
Am.endmenh commend dud religious Uberty is an independent liberty, that it occupies a 
JH6M J)OlmOdt and that the Court will not permit encroachment upon this liberty, 
wltetbel' direct or indirect, unit$$ ieq uired by clear and compelling governmental interests 
°"blllabeat order." Justice O'Connor rejected the idea.Jtt,.t this test should only apply 
whlD. J11Utral laws of general applicability f• some llybrid_ flee-exercise chal1enge, 
1-ieeee tlK1'e laws burden the ·tree exereise of reJigiQnJn ,adc)ition to whatever other right 
dley ltunlea. Furdierm«e, the eumptton &om Oregon1s .ban on peyote was nQt a·prctext 
-lbt Smida and Black. It wu directly linked to tM cwciso of their retigious belief's, the 

-: ...,-dty .Of which the Court ·does nof and should not question. S~ith and Black merely 
_ tll_Ged * ~Court to iubject (agoo•s ban on peyote as applied to thek religious use of it to 

: J:_ - • ~eompolfmg irdmst test-to-which the Court bad subjected 11umerous other laws. 

-iUltioe 01Connor found such a compelling intere~ and thus rejected Smith's and Black's 
·- _ \OOlli:ifii:lclllrcballenp. Peyote is a sacrament in the Native American Cmircb; thus, 

-meallben ~ "choose between carrying out the ritual embodying their r-eUgious beliefs 
ant~of criminal prosecution. _That choice is ... more than sufficient to trigger 
f•~tcnniny." But peyote is also a Schedule I drug. meaning Congress has 
.&,cmd tfllt ft his a hlJh potential for abuse. no currently accepted medical use, a11d a lack 
ot llfely aada-ds for using the drug under medical supervi1fon. These findings ted 
,o.,on to ban the • of peyote, and Smith .and Black did not dispute. that Oregon's 
intwiet _,. 4-a to 'WIS compdling. Justice O'Connor believed that this general ban was 
-... tiJho ICCplllp)isb'" the stato's objective in :stamping out the harm caused by peyote. 
fCQreaonts ~ ptohibition n,presents that' state•~ ju~gmcnt that me po~ion and 
11111 of ~ ~. ~ by o~ly ono person. is inherently hannfu1 and 
....... Becae 1be heattn c(eda cnsod by the use of controlled substances exist 
...._ of the modvadon ·of ta ~, _tlj_c use of such substanc~ evth for r:oligious 
putpOIII, vio111es tho VfllJ purpoec of tho law&a.t ,,robibifthtm.;t Eudhertnore~ $0Ci•ys 
iatetllt ia pn,vendna trdictiq ~ controlled 1t115talco was similarly central · 10 
~ Onp'I bin on peyote. Justb:Q'C~ ~Jbwtse :suggested that. South: aad 
BW ~---- in the state legislltlnad not-=tho~ tot th& fact that other states 
allowmligioa •ofpoyom does nota.•l·Oregolto thllow suit~ · 

lldll) Dlssentlq opinion 
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Ju,da 1.11s,P!!!A aped with Justioe _O'Connor ~ the con,peUing inlercst test should 
apply to Orep't b10 on. peyote, but disagreed with .her that the ban W-: su,p,pon~ ~)'. a 
c,ompellina tnterest that was narrowly railored. Blackmun began by art1culat[mg] ·. m 
preeite tennt the lltate in1creat inv!I~" ia,, the ba~. _Bl~~n focused narro~ly on the 
__.. iQ1en1t In not enmptirt& rebglo- ·use from its ~th~rw•se ge~rally appheab~e b~ 
oa peyote rather than the state's broader interest in "fighting the ~tt1cal ''?f ?n drugs. 
Bllctman hmed. ·•• iuue u he did ttec.DN 11f1Uuro to reduce the competmg mierests to 
tilt .-me plane of acnenltty tends .to distort the weighing ~~ i~ the stat~·s. ~avor." 
Bhlckm1111 quesdoned whedler Orep actually did enforce its · crtmmal proh1b1u~n on 
peyote .-Inst reUaiou• users. noting that it ~~ not actually prosec~ted,, Sm.ith or. Slack. 
Beclu• Oreaon had not prosecuted any religious users of peyote~ ns asserted interest 
thus --.urta only to the symbolic pnaervati.on or an w,fettered prohibition. But a 
aovenunent interest In symbolism, even symbolism ·tor so wonby a cause as the abolition 
otunlawlial drup. cannot suffice to abrogate the constitut1onal rights of individuals.t' 

Oregroll llao claimed an: interest in protecting·the ha.lib and safety' of its ostizens from the -.ra of Ulepl drug uae. But ·tbeft· ·was J\0
0
evidm~ Chat. r-eligi~ use of peyote 

~ly banned anyone. The fact that pe,ote '·\Um a 5Ghednle r <fnig. did not persuade 
BJaclamm. Tho · federal govemment may Jiavecplaccd · peyote'· on Schedute 1, but -the 
fodenl aovc,mrnent alto tolerated tho nligious use of peyate,! ht ad(!itfort, otber Schedule -
l_clrup. (tuch as capnabis) ha'le lawful uses~ ReJiaious use was not recreational use; me 

- ~ A!nerican Churob ritual in wl)ieh peyote is consumed is 'heavily supervised, thus lfiii&il-, Otepn's beaJtb and safety conccms. The reH,gious use occurs in.· a context that 
~ · with the state's_ .general .:ban~ .. The Native· American Church dlstomges ~ 
~ -use of peyote, and promotes family hannony,, self-r-cliance, and abstinence _ 
tom, -alcoboJ •. lleaearch sugg~ that reJi~ious use of peyote can help curb "·the tra&ic 
effNcl of •lco.bolllm ,on the Native American population." And as for the statels interest 
In lbo&hm•-~• traftlcking, Blackmvn pointed out d\at there _is. "pr~tically no if Legal' 
traftlcc In peyote~ · I • • • ' "" 

Piilllly. 81ackm~ expres.,ed concern for "the severe impact of' a state~s ~td~tioos on the e--. Gf • mmodty ~l~ai~•" Eating. peyo~ ~i~. "an act of ~ rsbip and coinmunlon.'11 a 
?" for ~lcating Wlth the Great Sp1nt. If Oregon t$ a hostile environment ··•n 

which to practice dll Nat!'•· ~1'.fterican n,,ligion, its adherents nli.ght ·be f011Ced'" tO "migrate :.:_other and mo~ _ toltrm_a~ re1~1oo)' , .Bl~.~~n · .. _felt , i! i,~cons.1stent with .First 
. valuet ~ debigme an-. unorthoo,ox~, r1hg10~~, practtoa m Um way~ 

• - . " . -!! ·c . • • . 
(edit) Aftel'QUlth-
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